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: ’v,\ THE COMPTRAOLLEN GENERAL
CF THE UNITED BTATES
...>‘:.‘/’ W B8HINGTON, D.e. aouaa

DECISION

FILE: B-189805 DATE: October 5, 1977

MATTER OF: oOctagon Process, Inc.

DIGEST:

1. Allegat:ion fthac solfcitation is /-Sective
because it vraestricts competition cxclusively
to smail' businesses is untimely under 4 C.F.R.
§ 20.2(b3(1) when filed after bid cpening.

2., Allegution thst other bidders are not small
businesses under total small business set-
asidc is properly for resolution d»y Small
business Aiminislration in accordance with-
procedures of ASPR § 1-703(b) (1), inmplenen-
ting 15 ¥.5.C. § 637(b)(S).

Octugon Process, Inc. f{Octagon) has prntested the
making of asy award for the purchase of decontaminating
agent under Invitation for Bids No. D5A 400-77-B-0911,
a total! urall busiuess set-aside issued by the Defense

Logilatics Agency,

Octagbn conteinds that there 'are no small business
manufacturers of this item and that, therefore, none of
tte bidders nualifies for award.

Octagon did not protest the decision to restrict
competition to small businesses prior to the bid opening.
Under our BRid Prorzest Prccedures, 4 C.F.R. § 20,2(b) (1)
(1977), any such post-bid opening protest againset an
alleged solicitatiion defect is untimely and will not be
considered by our Office. Tenco Cunstruction Company,
B-187137, December 21, 1976, 76-2 CPD 512,

Octhgon'u centention that none of “he other bidders

qualifies as a small business 1s not for conslderation by °
.the General Accounting O0ffice since excluslve authority

over the question of a bidder's size status 1s vested by
statute in the Small Business Adminiscratinn, 15 U.S.C.
§ 637(b)’6) (1870). 1In this regard, Armed Services Pro-
curement Reguiation § 1-703(b)(1l) statzas:
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"& * A, Auy bidder, offeror, or other
intercsted party may, in connaction with

a contract involving -« small business set
aside or otherwise involving small busi-
ness preferential consideration, challenge
the small business status of any bidder or
offearor by sending or delivering a protest
o the contracting cfficer respousible for
the particular procurement, * * %, In
ordey to apply to the procurenment in ques-
tion, such protest must be filed with and
delivered rto the contracting officer pricr
to the close of business oa the fifih dav
exclusive of Saturday, Svnday, and legal
holidayse after bid opening date for for-
mallyvy advertised and small business re-
stricted advertised procurements." -

Octagon did not protest the size status of any of the
vidders within the period provided.

Acecordingly, the protest isg dismissed.
MLJ’ ~ ﬂru’cw
/ Paul G. ) ling
General Counsel
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